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In the information age, Internet has more and more become a new platform for 
trademark infringement. More and more infringers take advantage of Internet to 
damage trademark owners‟ interests. And unfortunately, there are no clear legal 
statements to protect trademark owners‟ rights. In addition to the trademark 
infringement under traditional background, various kinds of trademark infringements 
such as Meta-tag infringement, domain name infringement, advertisement link 
infringement etc, have emerged on the Internet. At the same time, the feature of 
invisibility on Internet makes it more difficult to determinate whether or not there is a 
trademark infringement. 
Traditional trademark infringement theory has not been able to solve this new 
kind of problem. In view of this condition, America courts always take initial interest 
confusion theory to analyze and judge these new infringements. The amendment on 
Lanham Act in America became a legal groundwork for improvement of the initial 
interest confusion theory. Meanwhile, with the development of Internet and the 
increase of Internet trademark infringement, the initial interest confusion theory has 
increasingly become a significant measure to verdict whether the infringement exists 
or not. This article tries to analyze and study the initial interest confusion theory and it 
composes of three parts: 
The first part introduces the origin and development of the initial interest 
confusion theory. Then the purpose of this theory is analyzed from the two 
perspectives of protection of consumers‟ interests and safeguard of trademark owners‟ 
rights. 
The second part discusses the relationship between the initial interest confusion 
theory and trademark infringement. This part contains the two explanation rules of 
„confusion‟ under the Internet background, in order to understand this theory more 
deeply, and then analyzes the two explanation principles‟ policy value. Then follows 
the presentation about the theory‟s application to some new kinds of Internet 
trademark infringement. 
The last part is to reflect on the initial interest confusion theory in consideration 
of our country‟s situation. On the basis of the reflection, my advice is that our country 















system, but in the meantime, we shall have a clear and definite view about its rules 
and scope of application. And some technical changes are necessary to help to resolve 
the trademark infringement of confusion on the Internet. 
 
















目  录 
 
引  言 ................................................................................................................................... 1 
第一章  初始兴趣混淆理论概述 ........................................................................ 2 
第一节 商标混淆理论 ............................................................................................... 2 
第二节 初始兴趣混淆理论的兴起与历史发展 .................................................. 3 
一、《兰哈姆法》 .............................................................................................. 3 
二、 Grotrian，Helfferich，Sehulz，Th.Steinweg Nachf. v. Steinway& 
Sons 案 ........................................................................................................ 4 
三、Brookfield v. West Coast 案 ...................................................................... 5 
第三节 初始兴趣混淆理论的目的分析 ............................................................... 6 
一、初始兴趣混淆理论与消费者权益保护问题 ......................................... 6 
二、初始兴趣混淆理论与商业信誉保护问题 ............................................. 8 
第二章   初始兴趣混淆理论与网络商标侵权 ........................................... 9 
第一节 网络环境下的商标侵权 ............................................................................. 9 
第二节 网络环境下对“混淆”的两种解释规则 ............................................. 9 
一、视觉混淆规则 ............................................................................................ 10 
二、点击混淆规则 ............................................................................................ 11 
三、视觉混淆规则和点击混淆规则之比较 ............................................... 12 
第三节 网络商标侵权案件中初始兴趣混淆理论的具体应用 .................... 16 
一、网站元标签与商标侵权 .......................................................................... 16 
二、域名与商标侵权 ........................................................................................ 17 
三、链接式广告与商标侵权 .......................................................................... 18 
四、弹出式广告与商标侵权 .......................................................................... 19 
五、搜索引擎与商标侵权 ............................................................................... 20 
第三章   关于我国《商标法》引入初始兴趣混淆理论的思考 ..... 21 
第一节 我国《商标法》关于“混淆”的规定 ................................................ 21 















一、法律层面 ..................................................................................................... 22 
二、技术层面 ..................................................................................................... 24 
结语 ...................................................................................................................................... 26 


















































Chapter 1  Overview of the Initial Interest Confusion  ················· 2 
Subchapter 1  Theory of Confusion in Trademark Infringement ·············· 2 
Subchapter 2  Rise of the Initial Interest Confusion and its Historical 
Development  ···························································· 3 
Section 1  Lanham Act ·································································· 3 
Section 2  Grotrian, Helfferich, Sehulz, Th.Steinweg Nachf. v. Steinway& Sons
 ················································································· 4 
Section 3  Brookfield v. West Coast ·················································· 5 
Subchapter 3  Purpose of the Initial Interest Confusion  ························ 6 
Section 1  Role of the Initial Interest Confusion in Safeguard of Consumers‟ 
Interests ······································································· 6 
Section 2  Role of the Initial Interest Confusion in Safeguard of Trademark 
Owners‟ Rights ······························································ 8 
Chapter 2  The Initial Interest Confusion and Trademark 
Infringement on the Internet ······································ 9 
Subchapter 1  Trademark Infringement on the Interest ························· 9 
Subchapter 2  Two Explanation Rules of ‘confusion’ on the Internet ········· 9 
Section 1  The Confused Look Rule ················································· 10 
Section 2  The Confused Click Rule ················································ 11 
Section 3  Comparison between the Confused Look Rule and the Confused 
Click Rule ··································································· 12 
Subchapter 3  Application of the Initial Interest Confusion to Trademark 
Infringement on the Internet ·········································· 16 
Section 1  Met-tag and Trademark Infringement ·································· 16 
Section 2  Domain Names and Trademark Infringement ························· 17 
Section 3  Link Ads and Trademark Infringement ································· 18 
Section 4  Pop-up Ads and Trademark Infringement ······························ 19 
Section 5  Search Engine and Trademark Infringement ·························· 20 















Confusion into Trademark Law  ································ 21 
Subchapter 1  Legal Rules of Confusion in Trademark Law ··················· 21 
Subchapter 2  Advice on Solving the Trademark Infringement of Confusion 
on the Internet ·························································· 22 
Section 1  In the Terms of Law ······················································· 22 
Section 2  In the Terms of Technology ·············································· 23 
Conclusion ··················································································· 26 















































                                                        
① 龚雯. 中国须直面知识产权竞争.[EB/OL]．    
http://www.he.xinhuanet.com/yuedu/2006-05/22/content_7054777.htm, 2006-05-22. 
② 李春. 中国将加强知识产权保护鼓励自主创新. 
[EB/OL]． http://news.xinhuanet.com/fortune/2005-12/21/content_3951832.htm, 2005-12-21. 






















































                                                        








































初始兴趣混淆理论源于 Grotrian 案,但其种子却在 1962 年美国修正《兰哈姆
法》时就已播下。1942 年《兰哈姆法》对商标侵权的规定是商标的使用“可能
导致消费者在商品或服务的原始来源方面发生混淆、误解或被欺骗。”1962 年，



























二、Grotrian，Helfferich，Sehulz，Th.Steinweg Nachf. v. Steinway& Sons
案 
初始兴趣混淆理论首先在 1975 年被 Grotrian，Hefferich，Schulz，Th.Steinweg 
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三、Brookfield v. West Coast 案 
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